
Page 1 DW-AMER 18-MAR-16 

 

LEGAL ANALYSIS 
HEALTHCARE RESTRUCTURING PRIMER | 10 NOVEMBER 2016 

HEALTHCARE RESTRUCTURINGS COMPLICATED BY UNIQUE BANKRUPTCY LAWS,  
COMPLEX REGULATORY RELATIONSHIPS AND NOT-FOR-PROFIT CONSIDERATIONS 

OVERVIEW 

H 
ealthcare bankruptcies are perhaps the most com-

plex restructurings of any distressed industry and, 

depending on policies to be implemented by 

POTUS-elect Donald Trump, may become the most numerous.  

As illustrated in the Chapter 11 cases of Interfaith Medical Cen-

ter, Sound Shore Medical Center, St. Vincent Catholic Medical 

Center and Vanguard Healthcare, healthcare reorganizations 

must not only tackle issues that arise in run-of-the-mill com-

mercial bankruptcies, but contend with an additional flurry of 

fiduciary, governmental, regulatory and contractual elements 

unique to the healthcare space.  Indeed, the focus of many 

healthcare business restructurings are on the debtor’s compli-

cated relationship with Medicare and Medicaid, state law en-

croachment and consideration for the charitable mission that 

often underlies nonprofit healthcare businesses.  In this special 

report, the Debtwire legal analyst team takes a look at those 

factors that differentiate healthcare restructurings from their 

commercial counterparts, and how those unique elements set 

the stage for complicated and time-consuming turnaround.  

CORPORATE GOVERNANCE DISTINCTIONS 

Though the bulk of this primer will address healthcare restruc-

turing issues that apply equally to for-profit and not-for-profit 

companies,[1] it is important to understand from the outset 

two fundamental concepts that distinguish for-profit entities 

from not-for-profit entities, and to appreciate how those differ-

ences can impact a healthcare provider’s restructuring efforts.  

FIDUCIARY DUTY OF OBEDIENCE.  Perhaps the most funda-

mental concept that differentiates for-profit commercial com-

panies from not-for-profit healthcare businesses are the fiduci-

ary duties owed to those entities’ respective constituencies.  

Generally, a company’s board of directors owes the company 

and its stakeholders two duties—the duty of care (i.e., to make 

informed, reasonable business decisions) and the duty of loyal-

ty (i.e., to act in good faith and not place self-interests before 

company’s best interests).  While the boards of trustees for not

-for-profit organizations must abide by and act in accordance 

with those same duties, they, unlike their board of director 

counterparts, are subject to a third fiduciary obligation.  That 

responsibility—the duty of obedience—requires a nonprofit 

board of trustees to abide by the charitable objective and mis-

sion that guides the organization’s operations.   

-CONTINUES- 
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CORPORATE GOVERNANCE DISTINCTIONS (CONT’D) 

Tasking a not-for-profit board of trustees with the duty of obedience makes sense when considering that not-for-profits, unlike 
for-profit companies which serve the interests of shareholders and discharge duties with a focus on maximizing revenues and as-
set values, serve a specific need or strive to achieve a specific objective other than to accrete shareholder value.[2]  As discussed 
in more detail below, this additional duty can complicate not-for-profit healthcare business restructurings by pitting creditor in-
terests against the healthcare company’s charitable purpose, and supporting relief that would otherwise be denied in a for-profit, 
commercial Chapter 11 case.  

ABSOLUTE PRIORITY ABSENCE.  Another important corporate governance distinction is that not-for-profits do not have sharehold-
ers.  Rather, they are controlled by either their members or, for non-member corporations, by their officers, directors or trustees.[3] 

This corporate governance distinction is critical in the bankruptcy context because some courts have held that membership inter-
ests in a not-for-profit are not the same as “equity” interests, and thus, not entitled to a recovery when applying Bankruptcy Code 
section 1129’s payment priority rule.  While that treatment may be unfortunate, when the Bankruptcy Code closes a door, it opens 
a window.  If membership interests in a nonprofit healthcare business are not considered equity interests, then it is possible for 
those members to retain control of the company post-confirmation without violating the absolute priority rule—an outcome that 
could not arise in a commercial Chapter 11 case without members contributing significant “new value” to the business.[4]   

PATIENT PROTECTIONS 

Regardless of whether a healthcare provider is for-profit or not-for-profit, the commencement of a “health care business”[5] filing 
under Chapters 11 or 7 of the Bankruptcy Code will trigger the applicability of certain bankruptcy statutes that are unique to 
healthcare restructurings.  See the following chart for Bankruptcy Code provisions specific to healthcare and not-for-profit debtors. 

PCO APPOINTMENT.  One such statute is Bankruptcy Code section 333, which provides that within 30 days of a healthcare busi-
ness bankruptcy filing, the court shall order the appointment of a patient care ombudsman (PCO) to monitor the quality of patient 
care and to represent the interests of patients of the healthcare business.[6]  If, however, the court finds that under the specific 
facts of the case, parties’ interests will not be served by a PCO, it can decline appointment.  

In determining whether a PCO appointment is necessary, courts generally consider the: (1) cause of the bankruptcy; (2) presence 
and role of licensing or supervising entities; (3) debtor’s patient care history; (4) patients’ ability to protect their rights; (5) pa-
tients’ level of dependency on the facility; (6) likelihood of tension between patients’ and the debtor’s interests; (7) potential inju-
ry to patients if the debtor drastically reduced its patient care level; (8) presence and sufficiency of internal safeguards to ensure 
an appropriate level of care; and (9) impact of the cost of an ombudsman on the likelihood of a successful reorganization.[7]  

-CONTINUES- 

SPECIFIC HEALTHCARE AND NOT-FOR-PROFIT BANKRUPTCY CODE PROVISIONS 

Bankruptcy Code  
Provision Summary of Provision 

11 U.S.C. § 101 Defines “health care business,” (§ 101(27A)) “patient,” (§ 101(40A)) and “patient records” (§ 101(40B)), which are 
applied throughout the Bankruptcy Code. 

11 U.S.C. § 333 Describes the patient care ombudsman (“PCO”), a professional to be retained by the bankruptcy estate to monitor 
the quality of patient care and to represent the interests of the healthcare business patients. 

11 U.S.C. § 351 Addresses the disposal of patient records in situations where there are insufficient funds to provide proper storage 
of the patient records as required by law. 

11 U.S.C. § 362(b)(28) Provides that the automatic stay is inapplicable with respect to the Secretary of Health and Human Services 
(“HHS”) excluding a debtor from the Medicare program or any other federal health care program. 

11 U.S.C. § 503(b)(8) Allows administrative expense claim status for the actual, necessary costs and expenses incurred in association 
with closure of a healthcare business. 

11 U.S.C. 704§ Governs the transfer of patients from a closing healthcare business to a nearby facility offering substantially similar 
services and maintaining reasonable quality of care. 

https://www.law.cornell.edu/uscode/text/11/1129
https://www.law.cornell.edu/uscode/text/11/1129
https://www.law.cornell.edu/uscode/text/11/333
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PATIENT PROTECTIONS (CONT’D) 

Once appointed, a PCO is empowered to interview patients and 
physicians, report to the court on the quality of patient care pro-
vided by the debtor, and make motions to the extent relief is 
necessary to counteract a debtor’s declining patient care.  In 
addition, similar to an official committee of unsecured creditors 
appointed in a commercial Chapter 11 case, PCOs are allowed to 
retain professional advisors—though often with limited scope—
whose services are paid for from bankruptcy estate funds.[8] 

PATIENT TRANSFERS AND RECORD DISPOSAL.  In addition to 
patient care protections provided by a PCO appointment, liqui-
dating healthcare providers have the obligation to use all rea-
sonable efforts to transfer patients to an appropriate health 
care facility.  Pursuant to Bankruptcy Code section 704(a)(12), 
made applicable to Chapter 11 liquidations by Bankruptcy Code 
section 1106(a)(1), the new healthcare business must (1) be in 
the same vicinity as the closing provider, (2) provide substan-
tially similar services, and (3) maintain reasonable patient care 
quality as the closing facility.  Further, to the extent that a debt-
or healthcare provider cannot store patient records, Bankrupt-
cy Code section 351 provides the requisite notice and proce-
dures that must be undertaken to dispose of same.   

AUTOMATIC STAY CONSIDERATIONS 

Healthcare business bankruptcy filings receive the same protec-
tions under the automatic stay—the overarching prohibition 
against creditor self-help that is triggered upon a bankruptcy fil-
ing—as afforded to commercial debtors.  Upon a healthcare busi-
ness bankruptcy filing, the automatic stay immediately stops a 
broad range of actions that may be asserted against a healthcare 
business and its assets, including enjoining creditor actions, 
pending lawsuits and attempts to terminate provider, supplier 
and other vendor contracts on account of non-payment. 

MEDICARE EXCLUSION AND TERMINATION.  Notwithstanding 
the broad reach of the automatic stay, there are specific excep-
tions that apply to healthcare business bankruptcies.  For in-
stance, Bankruptcy Code section 362(b)(28) provides that the 
automatic stay does not prevent the Secretary of Health and 
Human Services (HHS) from “excluding” a healthcare business 
“from participation in the Medicare program or any other [f]
ederal health care program …”.  Note, however, that section 
362(b)(28) really does nothing more than state that HHS’s ex-
clusion pursuit does not run afoul of the automatic stay so long 
as the grounds for exclusion have otherwise been satisfied.  
Section 362(b)(28) does not change the grounds that HHS must 
establish to exclude a provider, which typically include egre-
gious offenses such as criminal conviction for Medicare Act vio-
lations, and license revocation/suspension due to incompe-
tence or poor professional performance.   

Further, it does not exempt “terminating” a current provider 
from the Medicare program from the stay, which such act 
would require bankruptcy court approval.  

ANTI-DISCRIMINATION UNDER SECTION 525(A).  In addition, 
Bankruptcy Code section 525(a) offers further injunctive relief 
against kicking providers out of the Medicare program.  Section 
525(a) provides that: 

[A] governmental unit may not deny, revoke, suspend, or 
refuse to renew a license, permit … or other similar grant … 
solely because such bankrupt or debtor is or has been a 
debtor under this title …, has been insolvent before the com-
mencement of the case under this title, … or has not paid a 
debt that is dischargeable in the case under this title …[9] 

Courts that have interpreted Bankruptcy Code section 525(a) in 
the healthcare bankruptcy context have found that Medicare 
provider agreements constitute a “license or other similar 
grant” under section 525(a).  As a result, those courts have held 
that the government cannot refuse to renew, or seek relief 
from the automatic stay to exclude, providers from partici-
pating in the Medicare program solely because the provider 
was in bankruptcy, failed to pay a prepetition penalty or re-
mains liable on account of a Medicare overpayment.[10]  Thus, 
governmental authorities must offer other bases to support its 
Medicare program exclusion or termination efforts.  

SETOFF AND RECOUPMENT.  Medicare often pays healthcare 
providers based upon an estimate of the value of services per-
formed, reserving the right to conduct an audit of the provider 
to determine whether any payments exceeded the service val-
ue.  Outside of bankruptcy, Medicare can suspend payments to 
a healthcare provider if it has reasonable evidence that an 
overpayment has been made and may recover overpayments 
once it is determined that such overpayment occurred.  In 
bankruptcy, however, the healthcare provider, like any other 
Chapter 11 debtor, will receive the benefit of the automatic 
stay and receive a breathing spell from Medicare’s self-help 
exercise.  That protection is vital given that if the government 
were successful in collecting overpayments, or reducing post-
petition reimbursements by the value of any overpayments, a 
healthcare debtor’s reorganization could be seriously jeopard-
ized due to ensuing cash flow shortages. 

But the story doesn’t end there.  Notwithstanding the auto-
matic stay’s injunction, Medicare may seek to setoff that prepe-
tition debt (i.e., the overpayment) under Bankruptcy Code sec-
tion 553 if it can establish that the overpayment and the reim-
bursement that is due and owing constitutes a “mutual debt.”  
For debt to be considered mutual, however, both obligations 
must arise before the bankruptcy filing or after the bankruptcy 
filing.  Thus, a prepetition Medicare overpayment cannot be 
setoff by reducing a postpetition reimbursement obligation. 

-CONTINUES- 

https://www.law.cornell.edu/uscode/text/11/704
https://www.law.cornell.edu/uscode/text/11/1106
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AUTOMATIC STAY CONSIDERATIONS (CONT’D) 

Alternatively, Medicare often attempts to recover its prepeti-
tion overpayments under the equitable doctrine of recoup-
ment, which, unlike setoff, is not barred by the automatic stay 
and does not require matching pre- or postpetition debts.  Ra-
ther, to successfully assert a recoupment right only requires the 
creditor to establish that the obligations arose under a single 
transaction.[11]  But whether Medicare payments, which occur 
on account of different patients and potentially under numer-
ous provider agreements, constitute a single transaction is sub-
ject to disagreement between circuit courts of appeal.   

For instance, the First, Seventh, Ninth and DC Circuit courts 
have held that a healthcare provider’s ongoing obligations un-
der a provider agreement with Medicare constitute one single 
transaction, such that the government may collect any prepeti-
tion overpayments against postpetition payment obligations.
[12]  Conversely, the Third Circuit has held that a healthcare 
provider’s cost years are separate transactions.[13]  As a result, 
the government’s attempts to recoup postpetition payments on 
account of prepetition overpayments amounted to an imper-
missible recoupment in violation of the automatic stay.[14] 

Further, note that a healthcare businesses’ secured lenders’ 
claims are often secured by received Medicare payments.  If in 
flux, recoupment could lead to a decrease in that creditor’s se-
cured claim amount and lead to lower recoveries.   

HIGHEST OFFER NOT NECESSARILY BEST OFFER 

As mentioned above, the corporate governance differences 
between for-profit and not-for-profit healthcare businesses can 
have a significant impact on the debtor’s ability to restructure.  
Perhaps nowhere are these differences better highlighted than 
when conducting a sale under Bankruptcy Code section 363. 

For-profit healthcare business asset sales essentially operate the 
same way as non-healthcare business sales.  To wit, for-profit 
healthcare businesses must establish “(1) a sound business pur-
pose for the sale; (2) a fair sale price; (3) adequate and reasona-
ble notice; and (4) that the purchaser acted in good faith.”[15]  
For-profit healthcare businesses must also prove the sale price 
received represents “the highest or otherwise best offer” for the 
assets, which in most cases means the offer representing the 
highest dollar value.  Satisfying this standard ensures that a 
debtor’s management complies with its fiduciary duties to max-
imize the value of bankruptcy estate assets, thereby ensuring 
the highest possible recovery for stakeholders. 

In not-for-profit healthcare asset sales, however, the highest 
dollar value bid may not be the most decisive factor.  As dis-
cussed above, not-for-profit healthcare businesses have an ad-
ditional fiduciary duty that requires boards of trustees to abide 
by and act in a manner that fosters the charitable mission un-

derlying the provider’s operations.  Because of this, a not-for-
profit healthcare business’s asset transfer may not focus on 
price and other economic considerations, as much as ensuring 
that the sale complies with the fiduciary duty of obedience.   

Such was the case in In re United Healthcare System, Inc., 
where a New Jersey federal court, in reversing a lower bank-
ruptcy court decision, determined that the “[m]ere financial 
analysis of [] two bids, with the clarity of hindsight, failed to 
examine the totality of the circumstances.”[16]  Ultimately, the 
district court held that the “mechanical application” of highest 
and best offer principles was improper, and that the bankrupt-
cy court “must not only weigh the financial aspects of the trans-
action but also look at the countervailing consideration of a 
public health emergency.”[17] 

Thus, the conflict between choosing the highest monetary bid 
and preserving the nonprofit’s charitable mission can create 
significant complications between distressed healthcare provid-
ers and their creditors, as the interests of the debtor and its 
creditors might no longer be aligned in choosing a purchaser  

PROVIDER AGREEMENTS AS EXECUTORY CONTRACTS 

One of the most coveted benefits afforded under the Bankrupt-
cy Code is a debtor’s right to shed burdensome contracts and 
leases.  The ability to rid a business of out-of-market, overly-
expensive contractual and lease obligations can play a pivotal 
role in assisting a company to restructure its financial and busi-
ness operations.  

Perhaps the most valuable agreements that healthcare ser-
vicers may seek to assume, and possibly assign in connection 
with a section 363 sale, are the Medicare provider agreements.  
These provider agreements render healthcare facilities eligible 
to perform services for Medicare patients and receive reim-
bursements from Medicare in accordance with federal statutes.   

Though courts have generally considered Medicare provider 
agreements “executory contracts” capable of assumption/
rejection pursuant to Bankruptcy Code section 365—a position 
that the federal government supports—[18] there are those 
that argue that such conclusion is flawed.  In fact, at least one 
court has held that a provider agreement is a statutory entitle-
ment that constitutes an asset of the bankruptcy estate rather 
than an executory contract.[19]  As such, the debtor should be 
authorized to transfer the agreement to a purchaser free and 
clear of seller’s liabilities.[20] 

 

-CONTINUES- 
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PROVIDER AGREEMENTS AS EXECUTORY CONTRACTS 
(CONT’D) 

Operating on the assumption that provider agreements are ex-
ecutory contracts, when a debtor elects to assume a provider 
agreement, it must cure all defaults thereunder in accordance 
with Bankruptcy Code section 365.  This includes returning any 
overpayments the debtor received prepetition and satisfying 
any civil monetary liability that the debtor may have incurred.  
Though the same requirement exists when a healthcare busi-
ness debtor assigns a provider agreement in the context of a 
section 363 sale, the change of ownership that results from 
that transaction creates some concerns that the parties will be 
required to navigate. 

Under Medicare regulations,[21] when a “change of owner-
ship”—defined to include an asset transfer, change of partner-
ship, transfer of title of an unincorporated sole proprietorship, 
merger or consolidation of a corporation creating a new corpo-
ration—occurs, the Medicare provider agreement is automati-
cally assigned to the new owner, unless the purchaser opts not 
accept assignment.[22]  If the purchaser accepts assignment, 
then it, not the debtor, becomes responsible for curing any out-
standing defaults under the provider agreement, including re-
turning overpayments and satisfying civil monetary penalties.
[23]  Given this, purchasers may be incentivized to reject as-
signment of a provider agreement and seek its own Medicare 
provider certification, though such process is extremely time-
consuming.  Alternatively, a purchaser may negotiate with the 
debtor to split responsibility for satisfying prepetition liabilities 
that remain on the provider agreement.  

APPLICABLE NONBANKRUPTCY LAW CONSIDERATIONS 

Finally, it is important to appreciate that when healthcare busi-
nesses attempt to restructure or liquidate under Chapters 7 
and 11 of the Bankruptcy Code, those activities do no occur in a 
vacuum.  Federal bankruptcy law does not supplant other fed-
eral and state laws and regulations that govern a healthcare 
business’s assets and operations.   

To the contrary, 28 U.S.C. § 959(b), which requires a debtor to 
manage and operate its property “according to the valid laws of 
the State in which property is situated …,” has been consistently 
interpreted by courts to “require[] a debtor to conform to feder-
al, state and local law in conducting its business.”[24]  Additional-
ly, Bankruptcy Code sections 363(d)(1) and 541(f) require compli-
ance with “applicable nonbankruptcy law” when transferring the 
assets of a “corporation that is not a moneyed, business or com-
mercial corporation.”  Thus, when a healthcare business debt-
or—whether for-profit or not-for-profit—attempts to restructure 
or conduct a section 363 sale, the debtor (as well as the purchas-
er) needs to be familiar with applicable nonbankruptcy regula-
tions, requirements and consents that the parties must satisfy to 

close any transaction.  Indeed, every state has its own respective 
set of regulations that govern the transfer of healthcare assets, 
often requiring parties to not only obtain necessary operating 
licenses, but also the consent of the state attorneys general who 
are often tasked with ensuring that the transfer of healthcare 
assets is in the best interest of the public at large.   

State law also plays a role in determining the extent to which a 
nonprofit’s assets constitute property of the debtor’s bankrupt-
cy estate, and therefore available for distribution to creditors.  
Not-for-profit healthcare businesses often receive charitable 
donations that serve as an important source of capital to sup-
port a nonprofit’s operations, fund expansion or satisfy debt.  
Upon a nonprofit’s bankruptcy filing, issues often arise concern-
ing whether these charitable donations are considered proper-
ty of debtor’s estate and available for distribution to creditors.  
Though Bankruptcy Code section 541 generally defines proper-
ty of a debtor’s estate, the nature and extent of a debtor’s in-
terest in property—i.e., if a debtor only holds an equitable in-
terest in property, and not legal title, the property will not con-
stitute property of the estate—is determined by state law.[25]  
To determine the extent of the nonprofit’s interest in property, 
states often look to the purpose for which donations were 
made to the healthcare business and whether any restrictions 
were placed on the providers’ use of those funds.[26]  

PREPARATION-H(EALTHCARE) 

Given the abundance of additional considerations, parties, reg-
ulations and restrictions that healthcare business debtors, and 
especially not-for-profits, must take into account when 
attempting to restructure or liquidate under US bankruptcy 
law, proper preparation for the bankruptcy filing becomes that 
much more imperative.  Healthcare business debtors must un-
derstand the federal and state laws and regulations that govern 
the transfer of healthcare assets, especially when the contem-
plated transfer is from a nonprofit to a for-profit.  Additionally, 
debtors should attempt to reconcile Medicare and Medicaid 
payments received prepetition the actual value of the services 
performed to determine whether there are any overpayments 
or penalties for which the healthcare business may be liable.   

ENDNOTES 

[1]  Not-for-profit entities generally are formed to be exempt 
from taxation under section 501(a) of the Internal Revenue 
Code of 1986.  The types of nonprofit entities entitled to tax 
exempt status are set forth in section 503(c)(3) of the US tax 
code, and include those organized for religious, charitable, sci-
entific, testing for public safety, literary or educational purpos-
es, or to foster national or international sports competition. 

-CONTINUES- 
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ENDNOTES (CONT’D) 

[2] It is axiomatic that the board of directors is charged with 
the duty to ensure that the mission of the charitable cor-
poration is carried out. This duty has been referred to as 
the “duty of obedience.”  It requires the director of a not
-for-profit corporation to “be faithful to the purposes 
and goals of the organization,” since “[u]nlike business 
corporations, whose ultimate objective is to make mon-
ey, nonprofit corporations are defined by their specific 
objectives: perpetuation of particular activities are cen-
tral to the raison d'etre of the organization.” 

In re Manhattan Eye, Ear & Throat Hosp. v. Spitzer, 715 N.Y.S. 
2d 575, 593 (N.Y. Sup. Ct. 1999) (quotations omitted).  

[3]  Shareholder absence from not-for-profits’ corporate gov-
ernance scheme is often the basis for increased oversight by 
state attorneys general as to nonprofits’ operations.  

[4]  See In re Whittaker Memorial Hospital Ass’n, 149 B.R. 812, 
816 (Bankr. E.D. Va. 1993); In re Independence Village Inc., 52 
B.R. 715, 726 (Bankr. E.D. Mich. 1985) (“[Debtor] is a nonprofit 
corporation.  It has no shareholders, hence there are no interests 
inferior to the unsecured creditors.  Thus there should be little 
difficulty with the absolute priority rule of § 1129(b)(2)(B)(ii).”).   

[5]  Bankruptcy Code section 101(27A) defines a “health care 
business” as any public or private entity, regardless of whether 
the entity is for-profit or not-for-profit, primarily engaged in 
offering general public facilities and services for disease diagno-
sis and/or treatment.  Section 101(27A) defined healthcare 
businesses to include any hospital, hospice, home health agen-
cy, long-term care facility, ambulatory, emergency or surgical 
treatment facility, or other similar health care institution. 

[6]  Bankruptcy Rules 2007.2 and 2015.1 also address PCO ap-
pointment and duties.  

[7]  In re Valley Health Sys., 381 B.R. 756, 761 (Bankr. C.D. Cal. 
2008). 

[8]  A PCO appointment is akin to the appointment of a con-
sumer privacy ombudsman (CPO) in cases where when a Chap-
ter 11 debtor seeks to conduct a section 363 sale that includes 
customers’ personally identifiable information (PII) but main-
tains a privacy notice that prohibits transfer of PII to parties 
unaffiliated with the debtor.  CPO appointments often occur in 
retail restructurings.  

[9]  11 U.S.C. § 525(a) (emphasis added).  

[10]  See Health Care Financing Admin. v. Sun Healthcare 
Group, Inc. (In re Sun Healthcare Group, Inc.), 2002 U.S. Dist. 
LEXIS 17868 (D. Del. Sept. 4, 2002) (affirming bankruptcy court 
holding that government’s refusal to issue new provider agree-
ment until payment of prepetition debt violated Bankruptcy 

Code section 525 based on conclusion that Medicare provider 
agreement constitutes a “license or other similar grant.”). 

[11]  University Medical Center v. Sullivan (In re University Med-
ical Center), 973 F.2d 1065, 1079-80 (3rd Cir. 1992). 

[12]  See, e.g., U.S. v. Consumer Health Services of America, 108 
F.3d 390 (D.C. Cir. 1997); Simms v. United States Dept. of 
Health & Human Services (In re TLC Hospitals, Inc.), 224 F.3d 
1008 (9th Cir. 2000); In re Slater Health Ctr., Inc., 398 F.3d 98 
(1st Cir. 2005); In re Holyoke, 372 F.3d 11 (1st Cir. 2004); In re 
Doctor’s Hospital of Hyde Park Inc., 337 F.3d 951 (7th Cir. 2003). 

[13]  See In re University Medical Center, 973 F.2d at 1081-82. 

[14]  See id.; see also In re Healthback LLC, 226 B.R. 464 (Bankr. 
W.D. Okla. 1998) (holding that each time a healthcare provider 
renders services to a patient, such service constitutes a sepa-
rate transaction for recoupment purposes). 

[15]  In re The Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983); In 
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